Submission 12

' : : : - 12 Octebexr 2011
Hon. Adele Farina MIC PU BLIC QT

Chairman Standing Cemmittee upon tabling of Commiittee’s Report l%&
Uniferm Legislatien and Statutes Review %&
West Australian Parliament

REF: COMMERCIAL ARBITRATION BILL 2011
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My submissiem herewzth,emanates frem analysis ef the Cemmerc:.a
ratien Aet 1985 (the Act) pursuant te a specific ease, which penfonce?
dees net limit the generality ef its applicatien te the wider issues
ef the Act and the Bill.Cemmunity interest endemiec im the Act pestulates
preactive attitude te enforcement by the Parliament and the ceurts;
referal te SAT is in peint, Decuments enclosed {letters te and frem
federal and state attorneysngeneral} reflect an indeterminate attitude
+@ arbitral practitieners and the eperation of the Tastitute of Arbitwma-
ters and Mediaters Australia,which suggests that in the implimentation
of our demeeratic justice system there is priewity and a differential
of interest.In this centext the IAMA would be designated statutery and
aceeuntable te the Parliamemt and the Coeurts. Refemwal of eivil er erim-
ial matters te the courts is a citizen's demecratic right}and legically
should apply te any party requiring reselutien of a pr@blem,irrespective
of a second party's epinien te the eentrany’in the paradigm system of
arbitratien. ]
I now refer teo Clause 21 of the Bill ( COMMENCEMENT OF ARBITRAL PROCEED_
INGS‘COMMENCE ON THE DATE THAT A REQUEST FOR REFERRAL TO ARBITRATION IS
RECEIVED BY THE RESPONDENT. THE CLAUSE APPLIES UNLESS OTHERWISE AGREED
(:?Y THE PARTIES.). This is a salutary and vecommendable amendment of
the current system where (ref. decision of ther Legal Practitieners
Complaints Cemmittee) proceedings cemmence post the preliminary cenfer-
ence ,The contingency of parties er arbitrater with intent ,by whatever
means pessible te pervert the ceurse of justice,waﬁlnmt entertained
by the Legal Practitioners Tridbunal simply because arbitral proeceedings
had net commenced and theceurse of justice started after the initial
conference net during iﬁf whick manifestly coenstitutes a legalistie
reductie ad absurdum.
I new refer te Clause32 of the Bill (TEBMINATION OF PROCEEQINGS)
Reasons fer terminating preoceedings patently cam be imputed or fabric~
ated by the complainant,the respendent or the arbitrater. In the context
of either party alleging reasens fer termination er imvalidatien of
the arbitral precess Clause 3%4 ( SPECIFIC PERFORMANCE) enables an
arbitrater te make an erder where the Supréme Court weuld have power
te do se,
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In respect of the cenduct of the arbitrator in the matter, referral
by elther cenplalnant er respeordent, or both shoeudld be made te a court,

' ,preferably SAT ey the Department fer Consumex Pretection. In the event

‘ﬁ}@f an adverse finding by the court,or the agency,the arbitrater should
- be.- dereglstered and rendered acceuntable fer any preceeding costs.
??The court or ‘the _ agency should have the p@WcT te neminate a substitute
3ﬁarb1trat9r,

-SIGNED. 4@..2,,;’144% a/r’d)u?/ ‘h

' Enelas:ﬁ}.



10 January 2011

The Hom Christian Porter MLA
Atterney General of WA . -~ -
Level 29 Allendale Square

77 &t Georges Terrace

PERTH WA 6000

Dagr Minister Perter,
S The enclesed letter frem the Federal Atterney
General's Department puts this letter im perspeetive.l have already
taken up the recommendatien in the letter referringhthe referral te
the Legal Practitioners Cemplaints Cemmitiee, oo o
It is unaceeptable that in Australia purperting te be a paradigm ef
the Western System eof Law and Order,%hat the Institute ef Arbitraters
and Mediators is allewed te remain nen-statutery. ‘
Having said€ that,may I bring te yeur netice that the enforcement eof
the West Ausiralian Cemmercisl awd Arbitratien Aet 1985,as mentioned
in the letter,is with respect,yeur resgpen&ibility as éeiegated by the
pesple af Wes%ern Australia.
The central issue is the funetioning ef the IAMA purpexrting to bhe an
alternative te the Australian Ceurt System. The perpetrators functien
in a part-time mede ;and invariably have in parallel,a foll-~time pref-
esgion or jeb.In genmeral the system presumably must werk adequately,
but when the predietable hiteh arises the system nemn-statutery,and in
structure disseminated aseress the States ,flounders and retreats te
iheir states.Qn apersemal level the actusl ease which has led up te
this complaint is eutlined in ihe documents enclesed. )

' Yours truly o
D-4.meeh
.G, MacCarthyV

Eneclos.



- Treasurer; Attorney General

OurRef: 35-12652

Thank you for your letter dated 10 January 2011 regarding your concems about the
conduct ofa member of the Institute of Arbitraﬂors and Mediators Australia (lAMA)

As the Attomey General, :t i not poss|ble or appropnate for me t pmv:de legal o
advice or.to become.involved in a ‘private matter. Should you wush to pursue the E
matterfurther | sugg&tthatyou seek mdependent legal advme .

In response 1o, your questlons regardmg IAMA's non-statutmy nature 1 note that it is

a private organisation which provides arbitration and mediation services. The
Commercial Arbitration Act 1985 (WA) does not give any rights, pmn!eges or powers '
to JAMA, and does not require the use of arbitrators from IAMA.

Ifurthernutematpamestoacontracula! disputearefreetochoose an arbltratcr
from IAMA or from any other service pmwder depending on’ the terms of the
coniract.

Yours sincerely

e e S ey

HonC. Chns'ﬂan Porter MLA
TREASURER; ATTORNEY GENERAL

1§ FEB 201

Level 21, Governor Stirting Tower, 197 St Georges Terrace, Perth Westemn Australia 6000
Telephone: +61 8 9222 8800 Facsimile: +61 8 9222 8801 Email: Minister.Porter@dpc.wa.gov.au
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Han .Rebart MeCleland MB
"Atterney Gemeral Ausiralia
3-S5 ‘Natienal Circuit
BARTON. ACT. 2000

Dear Mr MeCleland,
: REF; Institute of Arbitraters & Mediaters Australis

May I bring te yoeur attentian a cultural,ebviously » medus operandi
which is perceptible in the IAMA . As a natienal statutery bedy it falls
within yeur Jjurisdictien. What is clearly evident from elese diagnesis
of its eperations and eperatives,is that it is a loesely- ‘structured ,2and
volatile system,deveid ef the checks sbalances,and transparency,whlch the
Australian eemmunity ,if net glebal perspectlve,wonld ‘antieipate from a-
statutary bedy ,purperting te be a paradigm ef the western system and an
alternative te eur Australian judicial system.
While ‘it is cemmen greund that self regulatery agencies at State level,
evinee gz discernible trend to bias. in reselv1ng cemplalnts against thelr
members ,the IAMA functioning Australia wide in reselutien -ibidem yunder;
stress and oY @ppertuﬁaty,emanatlng frem remeteness of control,and cem-
munleaélen has inelined to the easy way out, viz. inteleetual abdlcatlen
f resp@n51b111ty and professienal standards Its qmick-fix resert te'
employment of fereecleosure ef communicatien,is imdicative of disregard
of natural gustice anéd contempt ef Australian Justlce system.With respect
the Murdech press weul& undoubtedly describe it as cep-eut,and the
Australian eceommunity wonld be en:their wave lengih.. It mlght be claimed
however ,that if the IAMA choeses te underwrite a metley crewd eof lawyers
and trades people en its 1list ef arbitraters and mediaters -a metley
set of values and leyalties will emerge, The system functiens on a hepe
and a prayer,distanced frem the publiec eye,and in a demecratic value
system warkable,but when the predietable hitch arises in the precess
the generalised system immune te meral will_,has ne answer,but te sweep
it under the .carpet and retreat te their fulltlme accupatlens. The IAMA
website I notice refers te an inheuse repert cmncernlng the necessity
for wide reform in the systemm :

- Yours truly

Q Mae X
D. G MeCarthy dﬁtﬁzk/

rneles.

Re‘sronse over eat.



A_ustralian Government

Attorney-General’s Department
AG-MC10/13651

13 December 2010

Dear Mr McCarthy

—Tam writing itr tesponse th#NmemberﬂﬂiﬂWﬁomerﬁencmi, -
the Hon Robert McCleliand MP, expressing concern about the conduct of the Institute of
Arbitrators and Medjators Australia. I have been asked to reply on behalf of the Attorney-General.

I acknowledge your frustration with the events you describe. However the JAMA is an
independent, non-statutory body, the operations of which fall outside the jurisdiction.of the
Commonwealth Attorney-General. Further, as you are aware, the legislation to which you refer, the
Commercial Arbitration Act 1985 is a Western Australian Act, and not Commonwealth, legislation.

. You may therefore wish to raise your concerns with the Westem Australian Attomey General,
whose contact details are set out below: :

- The Hon Christian Porter MLA
' Attorney General of Western Australia
" Level 29, Allendale Square
77 8t Georges Terrace
PERTH WA 6000

Your correspondence suggests that you may also have a concern about the conduct of one of the
lawyers in this matter. If you wish to pursue this issue, you couid write to the Legal Practitioners
. Complaints Comumittee of the Western Ausiralia Legal Practice Board at:-

Legal Practitioners Complaints Committee
Post Office Box 725293

St Georges Terrace

PERTH WA 6831

I hope the above information is of assistance to you.

Yours sincerely

e oif 1

Serena Beresford-Wylie
Acting Assistant Secretary
Justice Policy Branch

3-5 National Circuit, Barion ACT 2600 Telephone (02) 6141 6666 www.ag.gov.au ABN 92661 124 436



.—..l_

3' i¥rcfén‘t0'my letter enclesed,addressed te the-
Chair ef the standing cemmittee in reference, Par.1.
'"My subm15519n emanates frem......a specific cage."
The SpelelC case in reference is as eutlined belew.
The majer players in the case were: =
(i) BGC Residential (Subsidiary cempany ef the BGC.

greup of ecemstructien,mining,manufacturing ,

- building and retail cempanies.). '

(ii) The Heme Imdustry Asseciation largely subsidised
' by the subsciptions ef its members aad building
companles. A.Geeld meminated frem the HIA panel arbitraters.

1111) T.Pritchet; (Plunket Homes) HIA Vige, Pre51dent te

A Kinder- (BGC Re31ﬁentlal) and subsequently Pr331dent.
Yeu will nete frem the enelssures that they derive fram an. arbitratien

pracess. T will expla1n" Sectlan 16 ef the Heu31ng Indusﬁry Asseeiatioy
(HTIA)- centract fsrmat states that in the event that elther party con--
siders that ‘the other party is resisting resalutlen that party may .
request the presmdent of - the. HIA to appelnt an’ arbltrator. The retiring
pre51aent of the ‘BIA Antheny Kinier happenﬁ ta be the general manager
of the BGC Resadentlal group ef eempanies and 1pse faeta censtituted

‘8 majerd csnfliet of interest, His deputy and suceesser im the presiden
appainted Adrian Geeld te arbitrate whe started preceedings by writing
a.letter y{-lnforning the - partles that he wasn't irmediately avallable
gnd - invited us to request’ senebeé& elsefor the jeob.-

~Natwithstandlng,as 2 member himself ef the HIA,he evertually did as he
was i@structed by hls assoelatlen)and cenducted the Prelimimary Meeting
,gugggg_whieh all future arrangements fer pnscess were discussed and
'cenflrmed Tt -was mandated by arbitrater A&rlan Geeld that my Deimts Bf
elaim weuld be delivered on a speclfle date °they were éellvered befare
the due date; amd BGC weuld resperd by a speclflc éate, BGC did net
respeond at all. On. receipt of the peints ef claim Mr Geold retained the
in judieial admimistrative mode ,and enabledBGC o claim that they d&id

- net receive the pelnts of elaim and were under ns ebligation  te respand

Irn the wake of evemtis. arbitrat@r Geeld resigned. and effectively went- to
'gr@unﬂ The HIA refused te appelnt a replacement for him,Fellewing a-

esmplaint to. the IAEMA.in Melbeurne. Mr.Geald has returﬁ§é¢;zzjgeeuments
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(i) &( i) nol Wl@'vn.nt-de\‘?]?d;

i
({11) When Anteny. Kinder Gerieral: maniage¥ of BGU Residential completsd
7 nis termiof efficeras resident of the HIA his sueeessor Peny -
- ‘pritegett of Plunkeit Homes was requestedipursunant te Sectienl6
. ¢f the Centraect te sppeint an arbitrator. -

(iv¥) Adrian Geold.was the appeintee for arbitration but he indicated
' an attitede to Rhis appaintment,an@’sﬁggested'te the parties teo
request a neminee other than himgelf. Patently the parties had’
- peen presented with an invidious and unprefessienal situatien.
In the light of sequel te evemts {Tony Pritehett President HIA
.. gt later date refusing te appeint ‘a_ substitute arbitrater)
- and .cempounded by the faet that the: BGC party -gave ne indieation
i fhatﬁii”wﬁuld=egmply,wiﬁh‘thc invitatien to request another
‘arbitrater it eould be concluded that had 1 deleted adrian
.ffaebla;iram-the.gpgtraetual‘reqﬁirement;apg;agtﬁallj(aﬁkeﬂ'fer,
- semebedyelse ,the president of ‘the HIA.ceuld have argued that
: he had ecomplied with coptraet and his ease was per Se rested.
{v) gection 16 ef the Gentraet states that the initial fund was
~ +4e be paid direetly te the HIA by the party requesting the
‘ aﬁﬁitrationa‘I(was,thgtpar$y_whogreqynsteé_qrbitratien.?he
HIA ignering the gpeeific requirement of the Contraet,;in
written statement ordered that expenges were $o be paid te
.- the arbitraier. : e - '
(wi) ' 'Kt ‘the preliminary econference helden 3July 2009

nominee axbitrator;pgnﬂueteé the canierence,inrtﬁe trast th_:

e

3

Adrian Goeld,

‘ ' o ”‘a11.partles,weretgegnisant ef gnsuingspreeesg,anﬁ committed
~< o 4p participate.Ne. discussien in regard.ie money teok plaee.
'"(gggzi : - Arbitrater Goeld oxaprea“thai.mw 1awyersadgliver my peints et
e elaim by 31 July 2009 apd the defendant %o respond within
-~ 14 days fTrom that date. Cullen Babington Hughes Lawyers
' delitenedxfhe“peints.ef-glaim en 23 July 2009 te arbitrater
Goeld at the HIA Building where the preliminary conference
. had taken place. He has since Teturned the poi s of elaim, .
;and‘adknewlageﬁ.thax'Gullen Babingien Hughes Lawyers deliv-
- ered tThem to Bim. © - L
- pdrian Goold arbitrator held the points of elaim im adjudie-
ation administratien mode for an uncenscionable time and
ipse facte ehgtrueted the ¢ourse ef justiee. :

BGC legal representative Teby Bishop claimed that ke did net
. “respend te the points of'EIf”“‘heeaﬁéé“h?féiﬂ'nbt‘receive o
Them. _ . o ' R T -
it defies crcdibility-an-the prefessional level that some

- communication did met eceur between the arbitrater Goeld
.gnd the lawyer Bishop. Conversely if they didn't commu )~
-cate the charge of negligence is poestulated, The code of

‘v conduet of legél”yraetitieners encuxbent en arbitrater Goold
and lawyer Bishep between delivery of thg"points‘affclaim-
“on 23 July 2009 and the due date for respense to them en
A .+ 14 aAugust 2009 would require both te follow the coeurse of
B & -~ justice ag diséusaed and agreed at the preliminary meeting.
(n;\) e B momih of August 2009 after 31 July 2009, the date
. when the defendan® BGEC Residential ,was to receive the.- points
ofclaim ,but elaﬂmpd'it'diﬁn!t,arbitraxer$6601&'resigneé,yeu

A counld say it was a joint resignatien. The reason thalt he
; ,;§ gave for his action dememstrably is unaceeptable.
Co(xdi). The president of +the Heusing Ipdustry Asseciation Teny ..

Pritghett refused‘?a'appcinx,a;xeplacement arbitrator.
His ‘eonduet may be construed as contempt of ‘the Commerec-
ial.Arbitratian‘Aet 1985. Part V Sectien 45.

"Party not prevented from alleging that arbitrater
. appointed hy_that party is net impartial,suitablé

er ecompetent.” - Co .

e N.B.The lawyer Bishop cLuit‘ Yhe case ond the ﬁbmﬂhyﬁ?F X wlo&eiy
| . ] . eontetpovaneos ly,




' Dear Mr Salter, .

| 31 Aungust 2010
Ron Salter Chairman. o .
Tastitute of Arbitraters & Mediateors

“ Taw Ceurts, Melbourne Vietoeria 3000

. : o REF: -317/09

I refer te your letter dated 16.qu1y‘2010,and alsc to my letter in respoge
se dated 5 Amgust 2010, With respect ,I bave perforce io peint eut that

the protecel and time frame for handling cemplaints against a member

( Ref. Aﬂriag“Gleﬂ)“anPrﬂclaimgd‘Qn the Imstitute's website  has not
been fellowed in this. matter.nor prima facie,been accorded. the respect
that the community weuld anticipate fram a statutery bedy. May I take

the liberty to quetei— ‘ ' ' S

(i) The Adjudicatien Administrator must acknowledge receipt of cempla-

4int and ferthwith inform ‘the complaim-aat: that the complaint would be

fopwarded to the CEO,for xeferral te the Chair of the Natienal Prefess-—
ienal Affairs Cosmittee. : R ; : . ; S
(ii) The material shall be forwarded to the PAC within three days of re-

. Ceipt- -

(iii) The Chair of the PAC shall review the material within five busin-
ess days after reeeipi. - IO - Sl e e

(iv) The complaimant shall be given'a written respemnse from the member.
(v) I-f the Chair of the PAC determimes that the case pessesses substaue
it shall be referred teo the Council for inguiry under Article 37A of the
Aprticles of the Asseciation. ‘ - E : o ' :

Within the cenmtext of aferesaid'prefecélrthis is what actually occurred:

m'(i) Menﬁay_24'Dee;2009.'I telepheﬁéd'the WA Ghapter‘of the Institute and

gspoke te Helen Geddard( rTead Adjudication Administrator). Helen percept-
ibly,was professienal and cooperative.She assured me that the CRO,Jobhm
Fisher would respond to me later. John Fisher,CEQ WA Chapter of the
Institute 4id not respe=zd. _ : -

(ii) Tuesday 12 Jam.2010. I telephened the WA Chapter of the Imstitute
omce mere,on the mumber 62782022. 1 antieipated speaking teo Helen Godd-
ard and instead 1 was threugh - te CEO Jokn Fisker ,via an answer phone.

I left a message for the CEO thatHelen Geddard had comnfirmed to me that
he had received my message ard would respoud. John Fisher did not resp-~
ond ‘ ‘ ' <

L (1id) EOKJan.2010 I -wrote to thé President of the Ins#itute of Axbitrate

" amd Mediators atithe Natiomal address,Melbourne.

T have already referred to Chairperson Laurie'James‘in my letter dated
5 August 2010 ,and ja. context noblesse eblige,reserve cemment.

At this jumcture I rest my case seemingly in limbe. »
The central comsideration in this matter is that arbitrater nominee Goel
wnprofessienally resiled from his effice , and ihe case,and by se deing,
eceluded my cemtractual right te anm arbitral appeintment by the Presid-

o e the mTa. The principle-of cui beme is emdemic ia this cemtext
and would be sddressed im a court situatiem.l have asked the current

president of the HIA to appoint a substitute arbitrater and he has
refused.His immediate predecesser in the officewas the managing directex
of BGE Resgidential , Antheny Kinder, the prireipal defendant im the case,
who inrn virtue ef effice,was empowered te appeint am arbitrater. _
I+t is appesite in this scenarie te put Arbitrater Geeld's CV as it app-
ears on the Imstitwie's webgite,in perspective: :

(i) He states that he obtained builder's registration by exam ,in 1962.
which seems to imdicate that he has passed retiring age,and cemceivably

witheut the incentives gg@/er need te comforam. -
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__ﬁd,,_i) He claims that he was ewaer/manager of Nairda Censtruefiensgfrqmb

4977~-2005 and alse 1977-2000 ,which dates Tequire explanatien. .

ASTC hag informed me that Naida Constructiens was deregistered in- 1983.
ASTC alse informed - me that it had no infermatiem 0B Nairda's primcipal
place of busimess. With a medicum of research it emerged that there was
a company with the- name of Nairda Comstrauctienms based in Nigeria,percept-
ibly with a higher profile tham its West Australian mamesake,im glebal
terms. Whether the latter has implication fer the Buvjiress Names Act 1962
igs amatter eof jnterest.Hypothetically ,1egalistiealk£@n§ideratiGn would
guggest a steck exchange cencerR. i . ]

(iii) He claims that he poesse a diploma inm real estate witheut. guoting
the source ,date of the award,or evaluatioen of significanmce.

(iv) He states that he is a member of the HIA { builders unien )} which
can be purchased for a fee. s ' :

1 emclese arbitrater A.Goeld's letter dated 12 April 2010 in which he
admits that he received my Peints of Claim delivered by Cullen Babington
Houghes Lawyers oR 2% July 2009 te which lawyer Teby Bishep {BGC Rspresén-
tative) was te respoerd ,as mandated by arbitrater Goeld,within 14 days.

T1 weulid nmew appear that we must accept that the defendant’s lawyer

‘dida net respond te the points ef elaim as prearranged at the prelimirnary

conference ,beceuse in effect the arbitrater precluded him frem doing so.
and moreover,after eleven days of adjudicatien administration of the-
material withheldghe abandomed the case, . . ) ’

An investigative jeurnalisf,in the light ef the facts ef this scenarin,
would suspect cellusiem.Within a few weeks,in the woke of these evem\i )

. Teby Bishop resigued frem his firm,and went elsevhere.

My Salter,there-is,ﬁemenstrablg,suffieient evidence in the precess of
this case,fer the next conference of atterneys gemeral to review the
Gommereiai Arbitratien Act- 1985, Whether the Western Australiam CCC

* would in.centaxt,identify a role for itself, remains te be seen.

Yours truly
’ . @-a ‘& ‘WMJ%M%(

Encles.



